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QUESTION PRESENTED 


The validity of an administrative order is in issue. Appellants 
in their challenge tothe Order of the Appellee Deputy Commissioner 
raise the following question: 


Whether the finding that an employee suf- 
ferred a recurrence of an old cardiac injury, 
where the evidence discloses that the employee 
suffered a new and distinct cardiac injury to a 
separate area of the heart is supported by the 


record and is in accordance with the provisions 


of the Workmen's Compensation Act. 
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JURISDICTIONAL STATEMENT 


The suit below sought to set aside a compensation award issued by 
Theodore Britton, Deputy Commissioner of the Bureau of Employee's 
Compensation, District of Columbia District. Jurisdiction in the lower 
court was founded on the provisions of Title 33 U.S.C., Section 921. 


This appeal is from a final order and judgment of the United States 
District Court for the District of Columbia granting defendant’s Motion 
for Summary Judgment and denying plaintiff's Cross Motion for Summary 
Judgment. This court has jurisdiction to review the order and judgment 
of the District Court by virtue of the provisions of Section 1291, Title 
28, United States Code. 


STATEMENT OF THE CASE 


In March of 1958, and for a period of several years prior thereto 
Milton J. Thompson was employed as a mechanic by the J. V. Vozzolo 
Co. On March 12, 1958, the claimant below, Milton J. Thompson, while 
working as a mechanic suffered injury to his chest when a transmission 
fell from an automobile he was repairing. (J.A. 6) As a consequence 


of this he suffered an acute anteroseptal myocardial infarct. (J.A. 14) 


He was thereafter paid compensation benefits for temporary total dis- 
ability and in May of that year he returned to work for the same employer. 
(J.A. 7) When he returned he only performed light work and on the ad- 
vice of his doctor avoided strenuous activity. (J.A.7) From the time 

he returned to work in 1958 until March, 1963 he did not have any chest 
pains except for some chest discomfort if he walked too far. (J.A.7) In 
March, 1963 the claimant was hospitalized as a result of severe chest 
pains which was diagnosed as an acute anterolateral infarction. This in- 
farction was not an extension of the old infarction but a brand new one, 

at a separate place in the heart. (J.A. 16) This infarction was on the 


side wall of the heart and the first one was on the front wall of the heart. 


(J.A. 16) The underlying cause of both infarctions was coronary arterio- 
sclerotic disease with compromising of the flow of blood to the heart 

wall through the coronary arteries. (J.A. 15 and 17) When last seen by 
Dr. Walsh, a heart specialist, it was the doctor's opinion that the claimant 
had congestive heart failure due to having had the two myocardial in- 
farctions, and particularly to the second. (J.A. 18) 


Following the second myocardial infarction the claimant came 
under the care of Dr. Kelvin Minchin. He first saw the claimant in March 


of 1963 and he was given a history of chest pains upon lifting. (J.A. 20) 


He hospitalized the claimant at Prince George's Hospital and his dis- 
charge diagnosis was post-coronary syndrome, with myocardial insuffi- 


ciency and incipient congestive heart failure. (J.A. 20) 


Based upon his examinations of the claimant and knowledge of the 
type work performed by the claimant Dr. Walsh was of the opinion that 
the claimant suffered a twenty-five percent permanent disability as a 
result of the first myocardial infarction. (J.A. 15) As of the last examina- 
tion following the second myocardial infarction Dr. Walsh felt that the 
claimant was totally disabled. (J.A. 17) 


STATUTE INVOLVED 


Longshoremen's and Harbor Workers’ Act of March 4, 1927 C 509 
Section 7, 44 Stat. 1427 (as amended) Title 33 U.S.C.A. 921: 


"(G) If not in accordance with law, a compensation 
order may be suspended or set aside, in whole or 

in part, through injunction proceedings, mandatory 

or otherwise, brought by any part in interest against 
the deputy commissioner making the order, and in- 
stituted in the Federal district court for the judicial 
district in which the injury occurred (or in the United 
States District Court for the District of Columbia if the 
injury occurred in the District)." 


STATEMENT OF POINTS 


That the employee failed to produce legally sufficient evidence to 
sustain the finding by the Deputy Commissioner that the second cardiac 
injury was a continuation or recurrence of the compensable injury of 
March, 1958. 


SUMMARY OF ARGUMENT 


Where claim is made for partial disability following a compensa- 
ple cardiac injury and evidence is adduced in support of this it is error 
for the Deputy Commissioner to find that following a second non-com- 


pensable cardiac injury that total disability resulted from the first. 


Here there is no substantial evidence to support the decision of 
the Deputy Commissioner that recurrent total disability occurred. To 
the contrary the record as a whole demonstrates that only partial dis- 


ability followed the first injury and that after the second, non-compensable 


injury, the claimant became totally disabled as a result of both. 


ARGUMENT 


The scope of review of a decision by a Deputy Commissioner is 
admittedly limited. But as this Court has held, relief will be granted 
where the action by the Deputy Commissioner is not supported by 
substantial evidence. United States Fidelity and Guaranty Co. v. Britton, 
106 App. D. C. 58, 269 F.2d 249. Phoenix Assurance Company of New 
York vs. Britton, 110 U.S. App. D. C. 118, 289 F. 2d 784. The Supreme 
Court in O'Leary v. Brown - Pacific - Maxon 1951, 340 U.S. 504, 508, 71 
S. Ct. 470, 472, 95 L Ed. 483, said: 

"x*xthe standard, therefore, is that discussed 
in Universal Camera Corp. v. National Labor 
Relations Board, 340 U.S. 474,71 S. Ct. 456, 

95 L.Ed. 456. It is sufficiently described by 
saying that the findings are to be accepted un- 
less they are unsupported by substantial evi- 
dence on the record considered as a whole.***" 

It is appellant's position that the decision of the Deputy Commis- 
sioner is not supported by substantial evidence. The Commissioner's 
order is based primarily on one finding contained in the Compensation 
Order issued April 21, 1965. That finding is that beginning March 19, 


1963 the claimant suffered recurrent temporary total disability as a 
consequence of the trauma to the chest in 1958. (J.A. 32, 33) There is 
no other subsidiary finding concerning what was in fact the most crucial 
question involved in the proceedings. As the record will indicate claim 
was originally made for compensation benefits following an alleged 
accidental injury on March 9, 1963. The claimant alleged that on that 
date while changing a tire at his place of employment he was caused to 
suffer severe chest pain which purportedly resulted in a myocardial 
infarct. (J.A. 28) The Deputy Commissioner found, however, that the 
testimony of the claimant with regard to this "accident" was "incredible" 
and therefore denied compensation. (J.A. 30) At no time in the pro- 
ceedings before the Deputy Commissioner did the claimant allege that 
the disability following the myocardial infarct of March 1963 relate to the 
old cardiac injury of 1958. In fact at the outset of the hearing claimant's 
counsel stated the claim to be: 

"With respect to the injury of March 12, 1958, 

in other words the claimant claims continuing 

temporary partial disability based upon a 25 

per cent loss of wage-earning capacity, compen- 

sation at the rate of $20.83 per week and offers 

to credit the temporary total disability paid." 

In accordance with this contention the claimant offered testimony 
to prove; one, an accidental injury in March, 1958, two, permanent 
partial disability resulting from that injury and three, the occurrence 
of a new and distinct accidental injury in March, 1963 resulting in total 
disability. These were the three essential contentions of the claimant 
and it was never contended that the cardiac injury of March 1963 was a © 
recurrence of the former difficulty. Not only does the record fail to 
support the Deputy Commissioner's decision but the relief granted by 
the Deputy Commissioner was never prayed for by the claimant. The 


claimant never alleged or offered any evidence to prove a recurrence. 
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The test of substantial evidence of course depends on the adequacy 
of the evidence to the fair and reasonable mind. Unwersal Camera Corp. 
v. National Labor Relations Board (supra), John W. McGrath Corp. v. 
Hughes, 264 F. 2d 314 (2 Cir.). Necessarily in a case involving a medi- 
cal question of causation the Deputy Commissioner cannot ignore the 
evidence adduced where there is no conflict. Thus the conclusion to be 
reached from such evidence must be consistent with this evidence and if 
it is not then the Order should be set aside. 


Here testimony was offered to show that the claimant suffered a 
cardiac injury on March 9, 1963. A heart specialist, Dr. Bernard J. 
Walsh, was called by the claimant and testified that the claimant on that 
date suffered a myocardial infarction. In his opinion this cardiac injury 
was 2 "brand new one", “at a separate place in the heart" (as distinguished 
from the situs of the infarction following the March, 1958 injury). He 
went on to state that such an injury could be produced by a stressful 
situation superimposed upon the underlying condition of arteriosclerosis. 
(J.A. 17). This witness stated that following the 1958 infarction the 
claimant had a partial disability but was able to continue with his work. 
In fact the claimant did continue and worked for approximately five 
years before having any further difficulty. Then in March of 1963 the 
claimant suffered an anterolateral infarction. The underlying cause of 


this injury as well as the cardiac injury of 1958 was coronary arterio- 
sclerotic disease. This same doctor examined the claimant following 
the 1958 cardiac injury and at that time concluded that he "had no dis- 
abling symptoms at all * * * and his heart function was excellent.” 
(J.A. 14). 


In addition to this testimony a report submitted by Dr. Robert 
Montgomery was received into evidence on behalf of the claimant. In 
this report Dr. Montgomery stated: 

"It was my impression that Mr. Thompson had 


suffered a fresh myocardial infarction.” (J.A. 
22). 
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The above evidence was completely ignored by the Deputy Com- 
missioner in making his award of compensation. Although both of these 
experts stated that the cardiac injury of March 1963 was a new injury 
and at no time did they state that a recurrence of the old injury oc- 
curred the Deputy Commissioner chose to ignore this evidence in his 
finding. There is a complete absence of any competent testimony in 
the record to support the finding that the claimant's old cardiac injury 
recurred. Perhaps it could be said that there are isolated areas of 
testimony in the record tending to support the Deputy Commissioner's 
finding. For example, Dr. Walsh testified that since the claimant had 
experienced the first myocardial infarct in 1958, he was a candidate 
therefore for further myocardial infarctions, particularly at a time 


when he would do something very strenuous. The doctor also stated 


that one with coronary arteriosclerosis would likewise be such a candi- 
date. This condition was, of course, not due to the employment. (J.A. 
15). Dr. Walsh also testified that the total disability of the patient 
would be attributable to a combination of the two cardiac injuries. In 
addition to this evidence another physician who testified at the hearing, 
Dr. Kelvin Minchin stated that the second cardiac injury (March 1963) 
could have been due to some scar tissue formed there (in the heart) 
from the previous heart attack. He also conceded however, that it 
might not have been related to such scar tissue. (J.A. 21). 


These isolated areas of the testimony apparently form the basis 
for the Commissioner's finding. Appellants submit that they do not 
constitute substantial evidence and therefore a decision predicated 
upon them should be vacated. As stated by this Court in Vinson v. 
Einbinder, 113 App. D. C. 246, 307 F. 2d 387, 1962 "Our task is to as- 
certain whether the Deputy Commissioner's findings are supported by 
substantial evidence upon the record considered as a whole * * *. The 
reviewing Court will not sustain the administrative findings merely be- 
cause they are substantiated by some isolated evidence." (Citing de- 
cision in Friend v. Britton, 95 U. S. App. D. C. 139, 141, 220 F. 2d 
820, 822.) 
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Furthermore, although these areas of the testimony support the 
finding that the claimant was totally disabled, when viewed in a light 
most favorable to the decision of the Deputy Commissioner, they im- 
pliedly require at least an apportionment of disability benefits. It is 
conceded that some residual disability followed the first injury and 
this combined with the second injury might very well have produced a 
total disability. This is in fact all that Dr. Walsh was saying when he 
said that the total disability of the claimant likely occurred as a result 
of both cardiac injuries. This then only leaves the testimony of Dr. 
Minchin regarding the scar tissue which at best is speculative. Admit- 
tedly not a heart specialist as were Drs. Walsh and Montgomery, Dr. 
Minchin's opinion that the second cardiac injury could have been due to 
scar tissue from the first is certainly not substantial evidence to sup- 
port the findings of the Deputy Commissioner. 


In substance then we have evidence of a man with a history of 
prior cardiac injury which had its etiology in arteriosclerosis. He sub- 
sequently had a second cardiac injury with absolutely no competent or 
substantial medical evidence to show that the first produced the second. 
The exact cause of the second is unknown but it appears obvious from a 
reading of the testimony of Dr. Walsh that this too had its etiology in 
coronary heart disease or arteriosclerosis. This in turn was not caused 
by any incident of employment. The appellants do not maintain that the 
total disability following the second cardiac injury is attributable only 
to that injury but concede that a portion thereof is attributable to the 
first. Thus they do not quarrel with the finding of a partial disability 
of thirty-five percent following the first injury. Appellants do insist, 
however, that the record taken as a whole does not support the finding 
that the claimant suffered a recurrence of the first compensable injury. 


It is clear that the second injury was a new and distinct injury which 
combined with the first produced a larger degree of disability. This 


then would call for apportionment but cannot form the basis for the 
Deputy Commissioner's decision that the claimant's total disability is 
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due to the first cardiac injury. The specific finding of the Commissioner 


in the Order of Compensation in support of his Award reads as follows: 


"That on the said day (the 1958 cardiac injury) 
the claimant herein, while performing services 
for the employer as a truck mechanic, sustained 
injury resulting in his disability when a transmis- 
sion, weighing approximately 80 pounds, fell from 
the engine and landed on his mid-chest area, caus- 
ing him to experience a sharp pain in the mid-chest 
and down both arms, as a consequence of which he 
suffered trauma to the chest and heart resulting 
in coronary infarction, post-coronary syndrome 
with myocardial insufficiency and congestive heart 
failure and recurrent coronary infarction. (J.A. 
32). 


The italicized portion of this finding apparently constitutes the 
basis for the Award of Compensation. There is nothing in the record 
to support this finding. Nowhere in the record is there testimony to 


show that the incident in 1958 resulted in congestive heart failure and 


recurrent coronary infarction, The subsequent coronary infarction 

did not come about until five years after the first cardiac injury and 
the admittedly disabling condition of congestive heart failure followed 
this. None of the medical witnesses testified to any recurrent coronary 
infarctions. The record to the contrary reveals that there were, as 
originally claimed by the claimant, two distinct infarctions both super- 
imposed upon coronary heart disease. The record does not in any 
sense support the finding that the second infarction was a recurrence 

of the first. 


CONCLUSION 


Appellants submit that the Deputy Commissioner erred in finding 
that the claimant suffered a recurrence of the former injury and ask 
this Court to remand this matter to the District Court for remand to 
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the Deputy Commissioner with instructions to vacate the Award of 


Compensation. 


Respectfully submitted, 


FRANCIS J. FORD 


1625 K Street, N. W. 
Washington, D. C. 
393-3390 


Attorney for Appellants 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


J. V. VOZZOLO, INC. 

SUCCESSOR TO JAMES VINCENT VOZZOLO 
2801 New York Avenue, N. E. 

Washington, D. C. 


and 
GLOBE INDEMNITY COMPANY 


1625 I Street, N. W. 
Washington, D. C. 


: Docket Action No. 1046-'65 


Plaintiffs 
vs 


THEODORE BRITTON 

Deputy Commissioner 

Bureau of Employees’ Compensation 
1111 - 20th Street, N. W. 
Washington, D. C. 


Defendant 


DOCKET ENTRIES 


Proceedings 


Complaint, appearance filed 


Summons copies (3) and copies (3) of Complaint issued 
deft. ser. 5/4/65; U.S. Atty. ser. 5/4/65; Atty. Gen. ser. 
5/7/65 


Motion of Milton J. Thompson, to intervene, c/m 5-19-65, 
Deposit $5.00 by Bolotin. filed 
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Consent Order authorizing Milton J. Thompson to inter- 
vene as a party defendant; allowing Milton J. Thompson 
20 days to answer or plead. (N) Youngdahl, J. 


Answer of defendant #1 to complaint, c/m 7-6-65; Appear- 
ance of David C. Acheson and Ellen Lee Park. filed 


Answer of Intervenor to complaint; c/m 7-8-65; Appear- 
ance of Lesser & Lesser. filed 


Calendared (N) AC/N 


Motion of defendant for summary judgment; P&A; state- 
ment; c/m 12-9-65; transcripts (3 Vols) of proceedings 
before Bureau of Employees’ Compensation; MC filed 


Stipulation of counsel extending time to oppose motion for 
summary judgment to and including Jan. 25, 1966. _ filed 


Opposition of plaintiff to motion of defendant for summary 
judgment P&A; c/m 1-2-66; Appendix A. filed 


Order granting defendant's motion for summary judgment, 
denying plaintiffs' motion for summary judgment and dis- 
missing action with prejudice. (N) (signed March 1, 1966) 
Gasch, J. 


March 30 Notice of appeal by plaintiffs from order of 3/2/66; deposit 
$5.00 by Ford. (copies mailed to Ellen Lee Park, Assistant 
U.S. Attorney and Lesser and Lesser) filed 


May 10 Preliminary Record delivered to United States Court of Ap- 
peals; deposit by Francis J. Ford 65¢ 


May 10 Receipt from United States Court of Appeals for preliminary 
record. filed 


May 24 Certified copy order United States Court of Appeals granting 
motion for filing record on appeal for three days from May 
23, 1966. filed 


U. 8. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 


MILTON J. THOMPSON, 
Claimant 
Vv. 
JAMES VINCENT VOZZOLO, 
Employer DOCKET NOS. 
MILTON J. THOMPSON, : 19564-21 
Claimant 19564-42 
Vv. 
JAMES VINCENT VOZZOLO, INC., 
Employer 
GLOBE INDEMNITY COMPANY, 


Insurance Carrier 


Vanguard Building, 
1111 20th Street, N. W. 
Washington, D.C. 
Friday, August 21, 1964 


The above-entitled matter came on for hearing, pursuant to notice, 
at 10:00 o'clock a.m. 


BEFORE: 


THE HONORABLE CHARLES EINBINDER, Deputy Commissioner 


* * * * 


Vanguard Building, 
1111 20th Street, N. W. 
Washington, D. C. 
Friday, August 21, 1964 


The above-entitled matter came on for hearing, pursuant to notice, 


at 10:00 o'clock a.m. 
BEFORE: 
THE HONORABLE CHARLES EINBINDER, Deputy Commissioner 
* * * * * 


PROCEEDINGS 


THE DEPUTY COMMISSIONER: This is a consolidated hearing 

and not a consolidated cause of action. I want a record in each case. 
* * * * * 

In file No. 19564-21 the information in the file appears to indicate 
that the claimant, while employed as a mechanic on March 12, 1958, by 
James. Vincent Vozzolo, New York Avenue and Bladensburg Road, North- 
east, Washington, D. C. at an average weekly wage of $125, suffered 
injury resulting in his disability when a transmission from an automobile 
fell on his chest as a consequence of which he suffered an acute antero- 
septo myocardial infarct. 

* * * * * 

THE DEPUTY COMMISSIONER: Are the parties in agreement that 
the statements I have just made, including the amount of compensation 
just narrated for the record by Mr. Ford and the average weekly wage of 
$125 as of March 12, 1958 are correct? 

Mr. Lesser? 

MR, LESSER: Yes, sir. 

THE DEPUTY COMMISSIONER: Mr. Ford? 

MR. FORD: Yes, sir. 

THE DEPUTY COMMISSIONER: All right, Mr. Lesser. 

What is the present claim with respect to the injury of March 12th 


MR. LESSER: With respect to the injury of March 12th, 1958, the 
claimant claims continuing temporary partial or permanent partial, rather, 
permanent partial disability, and offers to credit the carrier with pay- 
ments of temporary total disability made beginning March 21, 1963 and 
subsequent thereto. 

With respect to the injury of March 12, 1958, in other words the 
claimant claims continuing temporary partial disability based upon a 25 
per cent loss of wage-earning capacity, compensation at the rate of 
$20.83 per week and offers to credit the temporary total disability paid. 

* * * * * 

MR. FORD: With respect to the March 12, 1958 injury, the carrier 
denies that the claimant is entitled to a credit for or from March 20, 
1963 for temporary total disability payments. Said disability payments, 
if in fact a recurrence occurred, should be applied to the injury of 

March 12, 1958 and not to any new injury as of that date. 

THE DEPUTY COMMISSIONER: Is that the extent of your contro- 
versy ? 

MR. FORD: Yes, sir. 

* * * * * 

THE DEPUTY COMMISSIONER: All right, Mr. Lesser, what is the 
claim with respect to the alleged injury of March 9, 1963? 

MR. LESSER: It is alleged, Mr. Commissioner, that as a result of 
this injury of March 9, 1963 the claimant has been totally disabled since 
March 18, 1963, and is entitled to compensation for total disability from 


that date to the present and continuing, which disability at this point we 


submit is still temporary in its nature. 
* * * * * 
MR. FORD: The insurance carrier denies the allegation that the 
claimant sustained an accidental injury arising out of and in the course 
of his employment on the date alleged. 
The carrier further alleges that if the claimant did sustain injury 


as alleged that said injury was outside the scope of his employment, such 
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employment being favored employment following his injury of March 


12, 1958. 


* * * 


12 MILTON J. THOMPSON 


was called as a witness by and on behalf of himself as claimant and, 


having first been duly sworn by the Deputy Commissioner, was examined 


and testified as follows: 


* * 
DIRECT EXAMINATION 


BY MR. LESSER: 
Q. Mr. Thompson -- 

THE DEPUTY COMMISSIONER: Is that your present address for 
all mailing purposes? 

THE WITNESS: Well, the mailing purpose now is 1665, Post Office 
Box 1665, Daytona Beach. That's where we get the mail because we 
moved and we're not satisfied where we moved so we just got a post office 
box. 

THE DEPUTY COMMISSIONER: That's your permanent mailing 
address? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: All right. 

Proceed, Mr. Lesser. 

BY MR. LESSER: 

Q. Mr. Thompson, how old are you? A. 50. 

Q. Did you hear the Deputy Commissioner describe what happened 
to you on March 12, 1958 when a transmission slipped and fell on your 
chest? A. (Nodding head.) . 

THE DEPUTY COMMISSIONER: Speak, don’t move your head. 

BY MR. LESSER: 

Q. Is that substantially correct as to what happened? A. Yes, sir. 


Q. Yes. 
When you returned to work following your heart attack, following 


that injury in May of '58, May’ 1958,"what kind of work were you doing ? 
A. Light work. 

Q. You went back to work for the same employer, Vozzolo, at the 
time? A. Yes. 

Q. Did you do any heavy lifting at all? A. No, sir. 

Q. Why not? A. Well, on account of the doctors told me not to 
and then we had helpers, see. 

Q. You had a helper at that time? A. Yes. 

Q. Did you have a helper before your first heart attack of March 
12, 1958? A. No, sir. 

Q. What did the helper do for you? A. Well, he done all the heavy 
work like lifting, you know, and handling heavy gripping and stuff like 
that. 

Q. Specifically what kind of work did youdo? A. Well, just mostly 
light things; where I had heavy work they done the heavy work and I done 
more or less the checking and so forth. 


Q. The Commissioner does not know what kind of work you did. 


What were you, a mechanic, porter? A. Yeah, a mechanic. 


Q. An automobile mechanic? A. Truck. 

Q. Ontrucks? A. Yes. 

Q. Isee. 

And you worked at the yard, at Vozzolo's yard? A. Yes, sir. 

Q. You didn't go outside and work. You worked right there? 

A. Well, except I would have to go for minor repair, you know. I mean, 
like a stalled fuel pump or something of that kind. 

Q. From the period of 1958 when you went back to work until 
March of 1963, did you have any chest pains of any kind? A. No. 

Q. Did you have any discomfort of any kind in your chest? A. 
Well, only if I would walk too far or something like that. Then I'd get 
shortness of breath, something of that kind. 

Q. Isee. 


Were you under the care of a physician at the time? A. Yes, sir. 


Q. Were you taking medication at that time? <A. Uh-huh. 


Q. Do you remember the name of the doctor under whose care 
you were? 

I'm talking about between 1958 and 1963. A. It was Dr. Montgomery. 

Q. Dr. Montgomery. A. Uh-huh. 

Q. Did he tell you to limit your activities and not do heavy work? 
A. That's right. 

Q. And did, infact, Vozzolo, your employer, give you only light 
work to do? A. Well, the work there to do had to be done. I mean, 
that's -- They gave me a helper to do the heavy work. 

Q. They had a helper for you to do the heavy work. A. That's 
right. 

* * * * * 

Q. What happened to these pains, did they get better or did they 
stay the same or did they get worse? A. They continued until -- It was 
the following week, I believe, on Thursday, that's when it hit me, when I 
had to go to the hospital. 

Q. When did you stop work on the following week? Did you go to 

work Monday, the following week? On the 18th, or did you stop 
work? A. Idon't believe Idid. I think I stopped work. That's right. 

Q. Why? A. Well, on account of the pains. 

Q. Now, tell us something more about these pains. 

Did they come and go or were they constant, all of the time, ever 
since that Saturday when you pulled this tire and rim off? 

Were they constant or did they come and go? A. Well, they more 
or less come and go. It would ease up and then -- 

Q. When they would ease up, did they disappear entirely? A. No. 

Q. In other words -- A. I'd still have just chest discomfort. 

Q. In other words, the pain was there all the time but sometimes 
it got worse? 

Is that it? A. That’s right. 

Q. Yes. 


So you stopped work on Monday the 18th of March? A. (Nodding 
head.) 

Q. Were you finally admitted into the Prince Georges County 
General Hospital on Thursday, March 21? A, That's right. 

Q. Were you in any oxygen tent in the hospital at that time? A. 
Yes, sir. 

THE DEPUTY COMMISSIONER: I presume you are talking about 
1963? 

MR. LESSER: I'm sorry, sir. 1963, March 21, 1963. 

THE WITNESS: That's right. 

BY MR. LESSER: 

Q. And you remained in the hospital until April 18, 1963? A. 
That's right. 

* * * * * 

Q. After you got out of the hospital, did you continue under the 
care of adoctor? A. Dr. Minchen, yes. 

Q. Dr. Minchen. A. District Heights Medical Center. 

Q. Did he tell you to go back to work at any time? A. Absolutely 


* * * * 
THE DEPUTY COMMISSIONER: Objection overruled. 
After you talked with Dr. Minchen, did you go back to work? 
THE WITNESS: No, sir. 
THE DEPUTY COMMISSIONER: All right. 
BY MR. LESSER: 


Q. As a matter of fact, have you done any work at all since you 
got out of the hospital in '63? A. No, sir. 
Q. Tothis day? A. No, sir. 


* * * * * 


Q. Did there come atime when you moved to Florida?, A. Yes, 


Q. When was that, approximately? A. That was March the 4th of 
this year. 


Q. Of this year. A. Yes. 

Q. Why did you move to Florida? A. Well, on account of the 
heart condition and this arthritis problem I have. The doctor kept telling 
me down there it would be better for the heart and warm, it would help 
me. 

* * * * * 

Q. Did there come a time while you were in Daytona Beach that 
you entered the hospital down there? A. Yes, sir. 

Q. Was that in April? A. Uh-huh. 

Q. Of 1964? A. Yes. 

Q. As a matter of fact, was that April 10, 1964 and you were dis- 
charged on April 20, 1964? A. That's right. 

* * * * * 

Q. As a matter of fact, when you first went down to Florida in 
March of '64, up until the present day, you have been under the care of 
a doctor, have you not? A. Yes, sir. 

Q. Who is that doctor? A. Dr. Leider. 

Q. That's Irwin Leider, L-e-i-d-e-r? A. Yes. 

* * * * 

Q. Are you able to do any work right now? A. No, sir. 

Q. How far can you walk? A. Oh, I can walk a couple of blocks, 
I guess, and then I get shortness of breath. 

Q. You get what? A. Shortnesses of the breath. 


* * * * * 


Q. What happens after you walk a couple of blocks? A. I have to 


sit down and rest. 
Q. Why? A. Well, to get myself back to normal. 
Q. Do you feel tired? A. Oh, yeah. 
Q. Have you attempted to do any work at all around your house? 
A. Well, just more or less piddle, you know, just little odds and ends. 
Q. Little repair jobs around the house? A. Yeah, that's right. 
Q. About how long can you work at these things? A. I never work 


at them too long, maybe an hour or something like that. 
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Q. And then what happens? A. Well, lots of times I just get 
exhausted. : 

Q. What do you do then? A, Well, I sit down for a while or lay 
down. 

Q. Is this in accordance with the doctor's instructions? A. That's 
right. 

* * * * 

Q. Are you under medication right now? A. Yes, sir. 

Q. How frequently do you take this medication? A. Every day, 
once a day. 

Q. Once aday? A. Uh-huh. 

It's three different types of medicine. 

Q. Three different types of medicine. A. Yes. 

Q. Once a day for each, is that right? A. Yes, sir. 

Q. Isee. 

Who prescribed this medication? A. Dr. Leider. 

* * * * 

Q. Yes. 

Is your condition today about the same as it was last fall before 
you went to Florida or is it any better or worse? A. I don't know. 

Q. Well, could you do --. A. What I mean by that, the doctor 
down here -- 


Q. No, don't tell us what the doctor said, Tell us how you feel? 
A. This is what he told me to do. 

Q. No. No. 

Just tell us what you feel that you can do or cannot do. A. Well, I 


can't do too much, so I imagine my condition is pretty much well the 
same. 

Q. So far as what you can do and can't do is concerned? A. That's 
right. 

Q. It's about the same as it was last fall? A. That's right. 


* * * * : * 
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37 Q. Would it be fair to say that you sit all day long and do nothing? 
A. Lots of days I stay in bed all day long. 
THE DEPUTY COMMISSIONER: Because of what? 
THE WITNESS: Rest. 
THE DEPUTY COMMISSIONER: Because of what? 
THE WITNESS: Rest, for rest. 
* * * * * 
THE WITNESS: Rest because of this fluid business. You see, if I 
get up and walk too far, why, then my ankles will swell and my stomach 
will swell. 
THE DEPUTY COMMISSIONER: Does it have anything to do with 
your heart? 
THE WITNESS: Well, they claim it's from the heart, yes, sir. 


* * * * * 


BERNARD J. WALSH 


was called as a witness by and on behalf of the Claimant and, having first 
been duly sworn by the Deputy Commissioner, was examined and testi- 
fied as follows: 
* * * * * 
THE DEPUTY COMMISSIONER: Let the record show that Dr. 
Walsh has appeared before me in many formal hearings and is known to 
me as a specialist in cardiology. 
* * * 
DIRECT EXAMINATION 
BY MR. LESSER: 
Q. Dr. Walsh, at my request did you examine the claimant, Milton 
Thompson, inthis case? A. Yes, sir, I have. 


Q. When was the first such examination? A. November the 5th, 
1958. 


Q. Will you state the history which you obtained at that time on 


that examination. A. Mr. Thompson told me that he had been in good 
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health and had considered himself to be unusually rugged and able to 
work hard without special complaint until March the 12th, 1958, when at 


his regular work for his employer he was engaged in removing the trans- 


mission from the under side of a truck engine. 

He was of necessity lying on his back under the truck, when the 
transmission slipped and fell from the engine, landing on Mr. Thompson's 
mid-chest area. 

He estimated that the transmission part that fell on him weighed 
about 80 pounds. 

He managed to raise the transmission off his chest and as he did 
so, a peculiar sharp pain appeared in the mid-chest and in both arms. 

He lay quietly on the floor under the truck until the pain eased, and 
then he got out and stood up for about 20 minutes until the pain eased 
further, and finally subsided, at least to a degree that it bothered him 
very little. 

He resumed his work, but for the next three days he was annoyed 

by recurrences of mid-chest and bilateral arm pain without regu- 
lar relationship to effort or position. 

On March the 15th, 1958, while visiting in Virginia he was taken 
with a very severe and persistent mid-chest pain and was seen by a 
local doctor, who transferred him to the Johnston-Willis Hospital in 
Richmond, Virginia. 

There he came under the care of Dr. Wellford Reed. 

A diagnosis of acute myocardial infarction was made. 

He remained in the hospital until April the 6th, resumed activity 
slowly thereafter, and by May the 9th, 1958 was able to return to work. 

* * * * * 

The electrocardiogram taken in my office showed evidence of an 
old anteroseptal myocardial infarct. 

* * * * 

Q. Did you also review the electrocardiograms taken at the 
Johnston-Willis Hospital? A. Yes. 
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Dr. Reed, the cardiologist who looked after Mr. Thompson in 


Richmond is someone I know very well, and I got in touch with him and 


he sent me a portion of the original cardiograms taken on March the 15th 


and March 17th, 1958. 

These records left no doubt that he had a recent anteroseptal myo- 
cardial infarct at the time that those cardiograms were taken. 

Q. What was your diagnosis of his condition at the time you saw 
him. A. That he had coronary arteriosclerotic heart disease as mani- 
fest by the development of the anteroseptal myocardial infarct on March 
-- on or about March 15th, 1958. 

Q. Did you at that time have any opinion, or do you now have any 
opinion as to whether there was any relationship whatsoever between the 
episode which he reported to you of the transmission slipping on his 
chest on March 12th '58 and the anteroseptal myocardial infarct? A. 
Yes. 

Since the first symptom that was clear-cut and definite due to 
heart injury occurred at the time he was engaged in his regular work 
and engaged in a very strenuous act, it seemed probable to me that the 
incident of the fall of the transmission on his chest and the act of lifting 
it off his chest started, produced the original injury to his heart. 

Q. At the time you examined him, on November 5, 1958, what was 
your opinion on the extent of his disability as a result of this condition? 
A. Well, of course, he had no disabling symptoms at all when I saw him 
and his heart function was excellent. 

Q. Perhaps I'd better amplify what I mean by disability. 

Will you describe whether he had any limitations in-- A. Well, 
he had no limitations by symptoms, but as always in anyone who has had 
a myocardial infarct, we recommend that they avoid various strenuous 
acts such as lifting weights in excess of 20, 25 pounds, being wary of 
hurry, particularly up grades against cold wind, pushing or pulling against 


strong resistance. 
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Q. Isee. A. Because those acts in an individual who has had a 
myocardial infarct -- and, of course, we would have to believe that the 
underlying cause was coronary arteriosclerosis, that he was a candidate 
therefore for further myocardial infarction, particularly at a time when 
he would do something very strenuous. 

Q. Isee. A. So he was advised therefore that he not do very 
strenuous acts. 

Q. Would you care to give your opinion on the extent of this dis- 
ability or these limitations expressed in terms of a percentage rating of 
the body as awhole? A. Well, I would assume, and of course it is an 
assumption, based on talking to him a little bit and general knowledge, 

perhaps, of what a truck mechanic might have to do, that probably 


something like 25 per cent at least of his work would be work that he 


shouldn't do. 

And not knowing precisely what his specific duties were most all 
the time, perhaps the percentage would be higher; conceivably lower. 

Q. I see. 

You think that 25 per cent disability would be a fair rating though, 
under the circumstances? A. That's right. 

* * * * * 

Q. When did you next see him, Doctor? A. I next saw him on 
June the 19th, 1963, in my office. 

Q. What history did you obtain at that time? A. He stated that, 
when I saw him then, that he did well through the last half of 1958 and 
right along thereafter until March 9th. 

Q. March 9th of 1963? A. Of 1963. 

* * * * * 

Because of the increasing pain he stopped work on March the 18th, 
1963 and was admitted to Prince Georges Hospital on March the 21st, 
1963 under the care of his family physician, Dr. Minchen. 

He was discharged on April the 18th; he had not returned to work 
though he had no further chest or arm pains since leaving the hospital. 


* * * * * 


Q. What did your examination disclose in June of '63? A.*** 

While his cardiac rhythm was regular, there was a distinct ven- 
tricular diastolic gallop, best heard at the cardiac apex. 

Fluroscopic examination showed at least slight enlargement of the 
heart, particularly of the left ventricle. 

This was a definite change as compared with the fluoroscopic 
study on November -- by myself on November 5th, 1958. 

The electrocardiogram taken in my office was altered from that 
taken on November the 5th, 1958, in that it now showed abnormal Q 
waves in B-1, B-5 and B-6 not previously present. 

Q. Now, did you review the records of his admission, the chart 
concerning his admission in Prince Georges Hospital in March of "63? 
A. Yes. 

Subsequent to my seeing Mr. Thompson this time I went to Prince 
Georges Hospital and reviewed the records there. 

Those records revealed beyond a doubt that he had developed an 
acute anterolateral infarct at the time of this admission to Prince 
Georges Hospital. 

Q. Did you review the electrocardiograms taken in the hospital? 
A. Yes, sir. 

That is what led me to that conclusion, that those cardiograms 
showed new changes that had not been present previously. 

Q. Now, from your examination of Mr. Thompson and your exami- 
nation of the Prince Georges General Hospital records and the electro- 


cardiograms taken there, was it your opinion that this was an extension 


of the old infarction or a new infarction? A. A brand new one. 
Q. At aseparate place inthe heart? A. Separate place in the 
heart. 
This was on the side wall and his first one was on the front wall. 
Q. Isee. 


* 
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The most impressive finding, of course, when I saw him: was the 
presence of his ventricular diastolic gallop. . 

Q. What did that indicate? 

A. That indicated that following this second myocardial infarct he 
had suffered now really a serious dysfunction of the heart muscle as a 


result of further myocardial injury. 


And that while he was symptom-free at the time I saw him, that his 


future was probably going to be an unhappy one. 

Q. And-- A. I mean an unhappy one in the not too very distant 
future. 

Q. Did you have an opinion then relating to your examination in 
June of '63 of the nature and extent of his physical limitations because of 
this heart condition? A. I usually consider, and, of course, therefore 
considered him, because of the presence of his ventricular diastolic gal- 
lop, as being totally disabled at that time. 

* * * * * 

Q. Why would it have been unwise? A. Well, since he undoubtedly 
had significant coronary arteriosclerotic disease with serious compro- 
mising, presumably, of the flow of blood to his heart wall through the 
coronary arteries, any excess demand or demand for excess blood, as 
happens when you do something very strenuous, could probably not be 
met because of the condition of his coronary arteries. 

And then he very possibly would get further myocardial injury, 
which very definitely happened here. when he did this strenuous -- carried 
out this strenuous task that he described. 

Q. Then considering the nature of his condition as it existed prior 

to March '63, any strenuous act could have precipitated -- A. 
Right. 

Q. -- a myocardial infarction? A. Right. 

Q. You examined him again after that, I believe. A. Again last 
August the 31st in my office. 

Q. What history did you obtain at that time? A. He told me that 


18 


beginning in November of 1963 he was increasingly short of breath, he 


had swelling of his feet and legs. 

In April of '64 he was hospitalized in Daytona Beach, Florida, 
where he was then living, because of shortness of breath and swelling 
of his feet, legs and abdomen. 

And incidental to that examination he told me that he learned he 
developed gout. 

Q. What medication was he taking? A. He was taking Digitalis, 
a thiozide diuretic, potassium chloride, and he was getting injections of 
a mercurial diuretic once a week. 

* * * * * 

Q. What did your examination in August of '64 disclose? A. It 
disclosed that he was in a fair amount of congestive heart failure as 
marked by a well-marked ventricular diastolic gallop, which I first des- 
cribed when I saw him in June of 1963. 

It was even more evident in August of 1964. 

He had evidences of pulmonary hypertension and his pulmonary 
second sound was louder than his aortic second sound; evidences of ex- 
cess fluid in the lungs, due to heart failure. 

His liver was now enlarged. It was down three finger breadths. 

He had a one-plus pitting edema about both ankles. 

Fluoroscopic examination showed now at least moderate heart en- 
largement, and he had an increased amount of fluid in both lungs as evi- 
denced by fluoroscopic examination. 

In other words, he was in a rather considerable degree of conges- 
tive heart failure. 

* * * * * 

Q. To what factors do you attribute his present cardiac status to 
be due to? A. To having -- 

Q. And congestive heart failure. A. To having had the two myo- 
cardial infarcts, and particularly to the second one. 

Presumably it would not have occurred if he hadn't had the first. 
And the second also. 
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But since he didn't develop the congestive failure until after he had 
the second one -- But this is speculation. It could be that it would have 
occurred only after the second one. 

But it is more likely that it occurred as the sum total of myocardial 
injury due to both -- having both infarcts. 

Q. He has in effect now as a result a poor functioning heart? A. 
I think hopelessly so. 

Q. Hopelessly so? A. (Nodding head.) 

Q. What is the extent of his disability now? A. I think he should 
-- He is confined to a bed-chair program. 

Q. For the rest of his life? A. For the rest of his life, which, 
unfortunately, won't be very long. 

Q. Because of this heart condition? A. Right. 


* * * * 


CROSS EXAMINATION 
BY MR. FORD: 
Q. Doctor, you initially testified the underlying condition of Mr. 
Thompson is a coronary arteriosclerosis. A. Yes. 
Q. Is that correct? A. Yes, sir. 


* * * 


KELVIN MINCHIN 


was called as a witness by and on behalf of the Respondents and, having 


been first duly sworn by the Deputy Commissioner, was examined and 


testified as follows: 
* * * 
DIRECT EXAMINATION 

BY MR. FORD:*** 

Q. When was the first time that you saw Milton Thompson on a 
professional basis? A. I saw Mr. Thompson on the 12th of March, 
1963 for the first time. 

Q. Was that in your office? A. That's correct. 
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Q. Did you make an examination, physical examination, on Mr. 


Thompson at that time? <A. Yes. 


I examined him, and felt that he was having myocardial insufficiency 


or angina. 
* * * 

Q. The next visit being March 18th, 1963 -- 

A. That's right. 

THE DEPUTY COMMISSIONER: Did he tell you then that he was 
having pains in his chest from lifting something? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: All] right. 

THE WITNESS: He told me then that he had had pains for, well, 
ever since his first heart attack, he had had difficulty when he lifted. 

* * * * * 

BY MR, FORD: 

Q. When was the last time you saw Mr. Thompson? A. The last 
time I saw him was, I believe, March the 1st, 1964. 

* * * * * 

Q. What was the result of the electrocardiogram taken, and the 
finding of the electrocardiogram taken in your office on March the 12th? 
A. The one taken on the 12th showed an old anterior myocardial -- 

* * * * * 

Q. Do you know if there was any change in his condition, or dra- 
matic change in his condition, which required him to be taken by ambu- 
lance to the hospital on March 21? A. Oh, yes. 

* * * * * 

Q. Then, I assume, Doctor, from what you said here this morning, 
and from what you have just said about the use of nitroglycerin, that, in 
your opinion, Mr. Thompson had not suffered a myocardial infarct until 
some time immediately prior to his admission to the hospital? A. Yes, 
that’s correct. 
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THE DEPUTY COMMISSIONER: — and you discharged him in 1964. 


What is your diagnosis? 


THE WITNESS: The diagnosis before he went to the hospital was 


coronary insufficiency. 

During his hospitalization it was, myocardial infarction, with con- 
gestive heart failure. 

The final diagnosis is, post- coronary syndrome, with myocardial 
insufficiency and incipient congestive heart failure. 

THE DEPUTY COMMISSIONER: What is it related to? 

THE WITNESS: His heart. 

THE DEPUTY COMMISSIONER: What caused this condition? 

THE WITNESS: What caused the — 

THE DEPUTY COMMISSIONER: This diagnosis that you just made. 

THE WITNESS: Well, it's due to the occlusion of the arteries in the 
heart, by various substances or scar tissue. Usually it is a cholesterol 
deposit. 

In this case there could have been some scar tissue formed there 
from his previous injury, previous heart attack. 

* * * 

CROSS EXAMINATION 
BY MR. LESSER: *** 
Q. Do you agree or disagree with this statement of Dr. Walsh, 


appearing on page 158 of the transcript? 
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Now, from your examination of Mr. Thompson, and your examina- 
tion of the Prince Georges General Hospital records, and the electro- 
cardiograms taken there, was it your opinion that this was an extension 
of the old infarction or a new infarction? 

And Dr. Walsh answered: A brand new one. 

Question: At a separate place in the heart? 

And the answer: A separate place in the heart. This was on the 
side wall, and his first one was on the front wall. The first one, refer- 
ring to the one back in 1958. 

Do you agree or disagree with that conclusion of Dr. Walsh, that 


this was a new infarction, occurring at a separate place in the heart? 


A. It was a separate place, however, it was just adjacent to the old 


one. 
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CLAIMANT'S EX. 6 


ROBERT R. MONTGOMERY, M. D. 
915 NINETEENTH ST., N. W. 
WASHINGTON, D. C. 


October 21, 1963 


Royal - Globe Insurance Companies 
520 Cafritz Building 
1625 I Street, N. W. 
Washington 6, D. C. 


Re: Milton J. Thompson 
Dear Sirs: 


On 3-23-63, I saw Mr. Thompson in Prince Georges County Hospital at 
the request of his attending physician, Dr. Minchin. Increasing angina © 
for two weeks had culminated in a severe attack on 3-21-63 for which 
he was admitted. Electrocardiograms and laboratory studies had sup- 
ported the clinical diagnosis of acute myocardial infarction. 


My examination found Mr. Thompson in an oxygen tent, faintly cyanotic, 


coughing frequently with frothy, blood tinged sputum. Out of the tent, 

be was frankly eyanotic. His jugular veins were distended. Pulse was 
100, blood pressure 90/60 in the right arm and 80/40 in the left arm. 
Heart sounds were faint and obscured by pulomnary rales. Heart size 
could not be determined. The rhythm was regular with a diastolic gallop 
sound, poorly heard. Lungs presented rales and rhonchi throughout. 
Liver was not palpable, but the right upper quadrant was tender. No 
other physical abnormalties were found. 


Chest X-ray (portable) showed widespread infiltration consistent with 
pulmonary edema. 
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It was my impression that Mr. Thompson had suffered a fresh myocardial 
infarction and was in clinical congestive heartfailure. The prognosis 

was extremely poor, and I felt that only outstanding care by his attending 
physician would give him a chance of living. 


After discussing the case thoroughly with the attending physician, including 
discussion of measures to cope with other possible complications, I saw 


Mr. Thompson briefly again on the same day and spoke with Mrs. Thompson. 


Since 3-23-63, I have not seen Mr.Thompson, though several telephone 
calls to the hospital informed me that he did progress much more satis- 
factorily than I would have thought. I have no knowledge of the present 
status of his health, nor can I gain it, having been ill and out of practice 


since mid-April. 
J hope this information will help you evaluate his case. 
Very sincerely yours, 


7s/ Robert R. Montgomery, M. D. 


[Filed May 3, 1965] 


COMPLAINT TO SET ASIDE AN ORDER 
AWARDING COMPENSATION UNDER THE 
LONGSHOREMEN AND HARBOR WORKERS’ 
COMPENSATION ACT 


I 
Jurisdiction 


This action is one to set aside or annul an Order of the Deputy Com- 


missioner awarding compensation and is filed pursuant to the provisions 


of the Longshoremen and Harbor Workers' Compensation Act of March 4, 
1947 (44 STAT 1924; U.S.C. Title 33, Chapter 18, Section 921) as made 
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applicable to the District of Columbia by the Act of May 17, 1928 (45 STAT 
600, Chapter 612, Section 1; D. C. Code of 1940, Title 36, Chapter 3, Sec- 
tion 501). 
I 
Plaintiff 

(a) Plaintiff, J. V. Vozzolo Inc. is a corporation doing business in 
the District of Columbia and files this suit in its own right. 

(b) Plaintiff, Globe Indemnity Company, is a corporation doing 
business in the District of Columbia and files this suit in its own right as 
the insurance carrier for the co-plaintiff, J. V. Vozzolo, Inc. 

pant 
Defendant 

Defendant, Theodore Britton, is an adult citizen of the United States, 
and is sued in his official capacity as Deputy Commissioner of the United 
States Bureau of Employees' Compensation for the District of Columbia. 

IV 


Statement of Proceedings Before the Deputy 
Commissioner from which Action Arises 


The claimant below, Milton J. Thompson, filed with the Bureau of 
Employees’ Compensation, District of Columbia Compensation District, 
a claim for compensation benefits against the employer, James Vincent 
Vozzolo (predecessor to J. V. Vozzolo, Inc.) and its insurance carrier, 
Globe Indemnity Company, wherein it was alleged that the claimant sus- 
tained an accidental injury on March 12, 1958, which arose out of and in 
the course of his employment with the plaintiff, J. V. Vozzolo, Inc. 

That Milton J. Thompson, filed a further claim for compensation 


benefits against J. V. Vozzolo Inc. and its insurance carrier, Globe Indem- 


nity Company, wherein it was alleged that the claimant sustained an acci- 
dental injury on March 9, 1963, which arose out of and in the course of 


his employment with J. V. Vozzolo, Inc. 
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Pursuant to appropriate notice, a consolidated hearing was held 
for consideration of both claims; thereafter Charles Einbinder, former 
Deputy Commissioner, now deceased, by report and order dated February 
19, 1965, denied compensation benefits in connection with the claim against 
J. V. Vozzolo Inc. and its insurance carrier Globe Indemnity Company 
for the injury allegedly sustained on March 9, 1963. The deputy Commis- 
sioner at that time did not make a ruling in connection with the claim for 


compensation benefits asserted for the injury allegedly sustained on 


March 12, 1958. Subsequently Charles Einbinder, Deputy Commissioner, 


died prior to the entry of an Order, with respect to the alleged acciden- 
tal injury of March 12, 1958. 

Thereafter by stipulation of the parties it was agreed that another 
Deputy Commissioner would review the transcript of the hearing and 
enter a decision thereon. On April 21, 1965, the deputy commissioner, 
Theodore Britton, awarded compensation benefits to the claimant for 
temporary total disability, permanent partial disability, and recurrent 
temporary total disability as a result of the alleged injury of March 12, 
1958, commencing March 19, 1963. 

At all times the plaintiffs herein resisted the claim for compen- 
sation benefits resulting from the alleged accidental injury of March 12, 
1958, on the following grounds: 

1. The employee did not sustain a compensable injury on March 
12, 1958. 

2. The alleged injury did not arise out of and in the course of 
employment. 

3. That the employee was not temporarily partially disabled as 
alleged. 

4. That the alleged total disability of the claimant subsequent to 
March 18, 1963, was not causally related to the alleged accidental in- 
jury of March 12, 1958. 
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Vv 


Allegations of Error 
1. The Deputy Commissioner, in entering the Order complained of, 


acted arbitarily, capriciously, unreasonably, and without basis in law or 


fact. 

2. The action of the Deputy Commissioner is contrary to the pro- 
visions of the Longshoremen and Harbor Worker's Compensation Act. 

3. The action of the Deputy Commissioner is unsupported by 
necessary findings of fact. 

4. The action of the Deputy Commissioner is unsupported by sub- 
stantial record evidence. 

5. More specifically, the Deputy Commissioner erred; 

(a) In finding that the claimant's alleged total disability subsequent 
to March 19, 1963, was as a result of the accidental injury of March 12, 
1958. 

(b) In ignoring the evidence adduced at hearing which proved that 
any increase in disability of the claimant subsequent to March 18, 1963, 
was a result of a new cardiac injury which injury did not arise out of and 
in the course of his employment. 

(c) In finding that the total disability of the claimant subsequent to 
March 19, 1963, was a recurrence of the injury of March 12, 1958. 

Prayers for Relief 

WHEREFORE, plaintiffs respectfully pray: 

1. That in accordance with Rule 4 of the Federal Rules of Civil 
Procedure, this Court order process to issue against the defendant. 

2. That the defendant be required to file with this Court the tran- 
script of testimony taken at the hearing of this matter together with all 
exhibits and materials which compromise the official records of the pro- 
ceedings before the Bureau of Employees’ Compensation. 
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3. That upon final hearing of this action a judgment be entered set- 
ting aside or annulling the Order of the Deputy Commissioner dated 
April 21, 1965. 
4, That this Court grant such further relief as it deems just and 
proper. 
MACLEAY, LYNCH, CHANNING 
& BERNHARD 


BY: /s/ Francis J. Cord 
1625 K Street, N. W. 
Washington, D. C. 
EX. 3-3390 
Attorney for Plaintiffs 


[Jurat] 


[Filed December 9, 1965] 
DEFENDANT DEPUTY COMMISSIONER'S 
MOTION FOR SUMMARY JUDGMENT 

Defendant deputy commissioner moves the Court to sustain the 
compensation order herein appealed by the plaintiffs, J. V. Vozzolo, Inc. 
and Globe Indemnity Company, and to enter judgment for the defendant, 
dismissing the complaint, on the ground that there is no genuine issue 
as to any material fact and that defendant is entitled to judgment on the 
record as a matter of law. 

This motion is addressed to the complaint's assignments and speci- 
fications of error alleged to have been committed by defendant deputy com- 
missioner, and is based upon the attached certified copy of the transcript 
of proceedings held before defendant deputy commissioner, Bureau of 
Employees’ Compensation, United States Department of Labor, on August 
21, 1964, December 2, 1964, and January 28, 1965, in the matter of Milton 
J. Thompson, Case No. 19564-21, together with exhibits therein. 


DAVID G. BRESS 
United States Attorney 


JOSEPH M. HANNON 
Assistant United States Attorney 


ELLEN LEE PARK 
Assistant United States Attorney 


[Filed January 26, 1966] 


PLAINTIFFS' OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT AND 
CROSS MOTION FOR SUMMARY JUDGMENT 
Come now the plaintiffs, J. V. Vozzolo, Inc. and Globe Indemnity 
Company, and move the Court to deny defendant's motion for summary 
judgment and to enter judgment for plaintiffs on the ground that there is 
no genuine issue as to any material fact and that plaintiffs are entitled to 
judgment as a matter of law. In support hereof plaintiffs rely on the points 
and authorities set forth in the attached memorandum. 
MACLEAY, LYNCH, BERNHARD 
& GREGG 


By /s/ Francis J. Ford 
1625 K Street, N. W. 
Washington, D. C. 

Ex. 3-3390 
Attorneys for Plaintiffs 


[Filed January 26, 1966] 


APPENDIX A 


UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


In the matter of the claim for compensation 
under the District of Columbia Workmen's 
Compensation Act 


MILTON J. THOMPSON 


Claimant - COMPENSATION ORDER 
vs. : REJECTION OF CLAIM 
> CASE NO, 19564-42 


J. V. VOZZOLO, INC. _ 
Employer 


GLOBE INDEMNITY COMPANY 
Inusrance Carrier 
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Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and hearings having been duly 
held in conformity with law, the Deputy Commissioner makes the follow- 
ing 

FINDINGS OF FACT 

1. That on March 9, 1963, the claimant above named was in the 
employ of the employer above named, whose address is 2801 New York 
Avenue, Northeast, Washington, District of Columbia; that the employer 
was subject to the provisions of an Act of Congress approved May 17, 
1928, entitled "An Act to provide compensation for disability or death re- 
sulting from injury to employees in certain employments in the District 
of Columbia and for other purposes"; that the liability of the employer for 
compensation under the said Act was insured by the Globe Indemnity 
Company; 

2. That on August 21, 1963, the claimant filed claim against the em- 
ployer for benefits under the District of Columbia Workmen's Compensa- 
tion Act alleging that on March 9, 1963, while discharging his duties as a 
truck mechanic and while lifting a truck tire and rim weighing approxi- 


mately 100 pounds, he experienced a sharp pressing pain in his mid~chest, 


as a consequence of which he alleges that he suffered an acute anterolateral 
myocardial infarct, which the claimant alleges has caused him to be tem- 
porarily totally disabled from March 18, 1963 to the present and continu- 
ing, and required medical treatment, hospitalization and care; 

3. That the claimant testified that he returned to work on Monday, 
March 11, 1963, at the employer's establishment and reported the alleged 
accident of March 9, 1963 to the bookkeeper in charge of the office and to 
whom employees generally make reports concerning alleged injuries, which 
is not in accord with the testimony of the employer's bookkeeper that the 
claimant at no time reported the alleged injury of March 9, 1963; 
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4. That the claimant testified that the president of the employer 
company was on the employer's premises in the morning of March 9, 
1963 and that the said president of the company had gone home for the 
day prior to the time the claimant alleges he left the premises, which is 


not in accord with the testimony of the president of the employer company 


that she was not on the premises on March 9, 1963; 

5. That the claimant testified that he returned to work on March 11, 
1963 and worked the entire week through March 15, 1963, which is not in 
accord with the testimony of the president of the employer company that 
the claimant did not work either on March 11, 12 or 13, 1963, but that the 
president of the employer company testified that the claimant returned to 


work on March 14, 1963 and informed the president of the employer com- 
pany that he did not work either on March 11, 12 or 13, 1963 because he 
had contracted the flu; that the claimant also told a fellow worker when 
he, the claimant, returned to work that he had a touch of the flu which 
explained his absence until March 14, 1963; that the claimant did not at 
that time on March 14, 1963, mention the alleged injury of March 9, 1963 
to the employer; 

6. That the claimant returned to the employer's establishment on 
March 15, 1963 and told the president of the employer company that he was 
going to a dentist; that at that time, namely, March 15, 1963, the claimant 
did not report the alleged injury of March 9, 1963 to the employer; 

7. That on March 18, 1963 the claimant notified the president of the 
employer company at the employer's place of business that he felt sick 
and was going home and the claimant's wife called on March 18, 1963 and 
also informed the president of the employer company that the claimant 
was not well; that at that time, namely, March 18, 1963, neither the claimant 
nor the claimant's wife made any mention of the alleged injury of March 9, 
1963 to the employer; 
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8. That the claimant was a patient at a hospital from March 21, 
1963 to April 18, 1963; that the president of the employer company visited 
the claimant at the hospital during his period of hospitalization, as found 
above, on four or five different occasions and at no time did the claimant 
mention the alleged injury of March 9, 1963 to the president of the em- 
ployer company; 

9. That the records of the employer failed to show that a truck tire 
and rim were removed and a tire was repaired on one of the employer's 
trucks on March 9, 1963, as alleged by the claimant; 

10. That the testimony of the claimant's fellow employees and the 


president of the employer company was the more credible and persua- 


sive; 

11. That the testimony of the claimant as to the fact of the alleged 
injury on March 9, 1963 was deemed incredible; 

12. That the claimant secured medical services of his own choice 
without the employer's authorization; that the employer is not liable for 
the cost of such unauthorized medical services; that the claimant did not 
sustain an injury on March 9, 1963, as alleged. 

Upon the foregoing findings of fact, it is ordered by the Deputy Com- 
missioner that the claim for compensation be and it is hereby REJECTED 
for the following reason: 

1. That the claimant did not sustain an injury on March 9, 1963, as 
alleged. 


Given under my hand and filed at Washington, 
D. C. this nineteenth day of February, 
1965 


/s/ Charles Einbinder 
Deputy Commissioner 
District of Columbia Compensation District 
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UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


In the matter of the claim for compensation 
under the District of Columbia Workmen's 
Compensation Act 


MILTON J. THOMPSON ; 
Claimant ° COMPENSATION ORDER 


vs. : AWARD OF COMPENSATION 


J. V. VOZZOLO, INC. : CASE NO. 19564-21 
SUCCESSOR TO JAMES VINCENT VOZZOLO 
(now deceased) 
Employer 


GLOBE INDEMNITY COMPANY ; 
Insurance Carrier |; 


Such investigation in respect to the above-entitled claim having been 
made as is considered necessary, and hearings having been duly held in 


conformity with law, the Deputy Commissioner makes the following 


FINDINGS OF FACT 

1. That on March 12, 1958, the claimant herein was in the employ 
of the employer above named, whose address is New York Avenue and 
Bladensburg Road, Northeast, Washington, District of Columbia; that the 
employer was subject to the provisions of an Act of Congress approved 
May 17, 1928, entitled ''An Act to provide compensation for disability or 
death resulting from injury to employees in certain employments in the 
District of Columbia, and for other purposes"; that the liability of the 
employer for compensation under the said Act was insured by the Globe 
Indemnity Company; 

2. That on the said day the claimant herein, while performing serv- 
ices for the employer as a truck mechanic, sustained injury resulting in 


his disability when a transmission, weighing approximately 80 pounds, 
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fell from the engine and landed on his mid-chest area, causing him to 
experience a sharp pain in the mid-chest and down both arms, as a conse- 
quence of which he suffered trauma to the chest and heart resulting in coro- 
nary infarction, post-coronary syndrome with myocardial insufficiency 

and congestive heart failure and recurrent coronary infarction; that the 
injury arose out of and in the course of the employment; 

3. That written notice of the injury was not given to the employer 
within thirty days, but that the employer had knowledge of the injury and 
has not been prejudiced by the lack of such written notice; 

4. That the employer furnished the claimant with medical treat- 
ment and care, etc., in accordance with the provisions of section 7(a) 
of the Act; 

5. That the average weekly earnings of the claimant herein at the 
time of the injury were $125; 

6. That as a result of the injury, the claimant was wholly disabled 
from March 15, 1958 to May 18, 1958, inclusive, and for such temporary 
total disability he is entitled to compensation at the maximum rate of 
$54 per week for 9-2/7 weeks in the sum of $501.43; 

7, That from May 19, 1958 to March 18, 1963, inclusive, 252-1/7 
weeks, as a further result of the injury, the claimant sustained a temporary 
partial disability; that during this period the claimant was favored by the 
employer in the assignment of light work; that the employer employed a 
helper to assist the claimant in heavy work; that during this period, as 
found above, the claimant experienced discomfort and pain in his chest; 
that the claimant's average weekly wages during this period equalled 
or exceeded the average weekly wages he earned at the time of the injury, 
but such wages did not fairly and reasonably represent his wage-earning 


capacity as diminished by the injury; that for such temporary partial dis- 


ability, the claimant is entitled to compensation under section 8(a) of the 


Act; that having due regard to the nature of the injury, the degree of 


physical impairment, his usual employment and other factors which 
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affected his capacity to earn wages in his disabled condition, the claim- 
ant's wage-earning capacity is, in the interest of justice, during the 
period as found above, fixed under section 8(h) of the Act at $81.25 per 
week, based on a 35 per cent temporary partial disability; that for such 
temporary partial disability, during the period as found above, he is 
entitled to compensation at the rate of $29.17 per week (66-2/3 per cent 
of $43.75, the difference between the average weekly wage of $125 and 
his reduced weekly earning capacity of $81.25) amounting to $7,355.01; 

8. That beginning March 19, 1963, the claimant suffered recurrent 
temporary total disability and such temporary total disability is continu- 
ing; that accrued compensation for such temporary total disability for the 
period from March 19, 1963 to April 5, 1965, inclusive, aperiod of 107 
weeks at the maximum rate of $54 per week, amounts to $5,778; that 
accrued compensation for temporary total, temporary partial and re- 
current temporary total disability to April 5, 1965, inclusive, amounts to 
$13,364.44; 

9. That the employer and the insurance carrier have paid the 


claimant $9,954.58 as compensation. 


Upon the foregoing findings of fact, the Deputy Commissioner makes 


the following 
AWARD 

That the employer, J. V. Vozzolo, Inc., Successor to James Vincent 
Vozzolo, now deceased, and the insurance carrier, Globe Indemnity 
Company, shall pay to the claimant herein compensation as follows: 
For temporary total and recurrent temporary total disability, 116-2/7 
weeks at the maximum rate of $54 per week, from March 15, 1958 to 
May 18, 1958, and from March 19, 1963 to April 5, 1965, all dates inclu- 
sive, amounting to $6,279.43; and for temporary partial disability, 252-1/7 
weeks, at the rate of $29.17 per week from May 19, 1958 to March 18, 
1963, inclusive, amounting to $7,355.01, or a total of $13,634.44. The em- 


ployer and the insurance carrier, having already paid compensation to the 
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claimant in the amount of $9,954.58, shall pay forthwith the accrued 
balance of $3,679.86; and thereafter shall continue to pay compensation 
to the claimant for temporary total disability at the maximum rate of 
$54 per week, in biweekly installments, during the continuance of such 
disability, subject to the limitations of the Act or until further order of 
the Deputy Commissioner. 

The employer and the insurance carrier shall continue to furnish 
the claimant with such medical treatment, hospitalization and care as the 
nature of the injury and the process of recovery may require. 

A fee for legal services rendered the claimant in connection with 
this claim is approved in favor of Lesser and Kates, Attorneys at Law, 
Washington, D. C., in the sum of $500, which amount has been paid; also, 
a fee for legal services rendered the claimant in connection with this 
claim is approved in favor of Philip J. Lesser, Attorney at Law, Executive 
Building, 1030 Fifteenth Street, N. W., Washington, D. C., in the amount 


of $800, such sum to be a lien upon and to be paid out of this award. 


Given under my hand and filed at 
Washington, D. C. this twenty-first 
day of April, 1965 

/s/ Theodore Britton 


Deputy Commissioner 
District of Columbia Compensation District 


[Proof of Service] 


[Filed March 2, 1966] 


ORDER 


Upon consideration of the motion of summary judgment filed herein 


by defendant, Theodore Britton, Deputy Commissioner, and the motion for 


summary judgment filed herein by plaintiffs, J. V. Vozzolo, Inc. and Globe 
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Indemnity Company, together with the memorandum of points and authori- 
ties in support thereof, and oral argument of counsel, the Court finds that 
there is no genuine issue as to any material fact and that the defendant is 
entitled to judgment as a matter of law, and it is this 1st day of March, 
1966 

ORDERED that defendant's motion for summary judgment be and 
the same hereby is granted, and plaintiffs' motion for summary judgment 
be and the same hereby is denied, and it is 

FURTHER ORDERED that the action be and the same hereby is dis- 
missed with prejudice. 


/s/ Oliver Gasch 
DISTRICT JUDGE 


[Filed March 30, 1966] 


NOTICE OF APPEAL 


Notice is hereby given that J. V. Vozzolo, Inc. and Globe Indemnity 
Company, plaintiffs herein, hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment entered herein 
on March 2, 1966. 

/s/ Francis J. Ford 
1625 K Street, N. W. 
Washington, D. C. 


393-3390 
Attorney for Plaintiffs 


[Certificate of Service] 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,171 


J. V. Vozzouo, INc., Successor to James Vincent Vozzolo 
and 
GLOBE INDEMNITY COMPANY, APPELLANTS 
v. 
THEODORE BRITTON, Deputy Commissioner 
Bureau of Employees’ Compensation 
and 
MILTON J. THOMPSON, APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 
Attorneys for Appellee Britton. 
CHARLES DONAHUE, ae 
Solicitor of Labor. Unites Staizs Court of Appeals 
ALFRED H. MYERS, re i 
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QUESTION PRESENTED 


In the opinion of appellee deputy commissioner, the 
principle question presented is whether the record, con- 
sidered as a whole supports the deputy commissioner’s 
findings that claimant’s continuing disability is total and 
that it is the result of an admitted employment injury 
sustained on March 12, 1958. 
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The Compensation Order 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,171 


J. V. Vozzoxo, INc., Successor to James Vincent Vozzolo 


and 
GLOBE INDEMNITY COMPANY, APPELLANTS 


uv. 


THEODORE BRITTON, Deputy Commissioner 
Bureau of Employees’ Compensation 
and 


MILTON J. THOMPSON, APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE BRITTON 


COUNTERSTATEMENT OF THE CASE 


This cause arose upon an action instituted by appel- 
lants. plaintiffs below. to review and set aside as not in 
accordance with law a compensation order filed by Theo- 
dore Britton, Deputy Commissioner, Bureau of Employees’ 


(1) 
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Compensation, United States Department of Labor, on 
April 21, 1965, pursuant to the provisions of the Long- 
shoremen’s and Harbor Workers’ Compensation Act of 
March 4, 1927, 44 Stat. 1424, as amended, 33 U.S.C. 901 
et seg., and as made applicable to the District of Columbia 
by the Act of May 17, 1928, 45 Stat. 600, D.C. Code 36- 
501. 

In his order, the deputy commissioner awarded appellee, 
Milton J. Thompson (hereinafter referred to a “claimant” 
or “employee”), compensation for temporary total dis- 
ability from March 15, 1958 to May 18, 1958, and for 
temporary partial disability from May 19, 1958 to March 
18. 1963, followed thereafter by continuing temporary 
total disability from March 19, 1963 to April 5, 1965. The 
employer and insurance carrier, appellants herein, were 
given credit for payments of disability compensation there- 
tofore made by them to claimant totalling $9,954.58. These 
payments, made voluntarily, were with respect to claim- 
ant’s heart condition resulting from an admitted employ- 
ment injury which had occurred on March 12, 1958. The 
award followed a consolidated hearing before the deputy 
commissioner regarding the 1958 incident and an alleged 
later employment accident which claimant asserted had 
taken place on March 9, 1963. 

Following this hearing, a compensation order was issued 
on February 19, 1965 with respect to the alleged 1963 
event which denied the employee’s claim. Rejection was 
predicated upon a determination that no later employment- 
related injury had in fact occurred, as claimant asserted, 
on March 9, 1963. That order was never appealed. 

Subsequently, by the compensation order of April 21, 
1965, set forth hereinafter and which is now under re- 
view, it was found that the period of total disability which 
followed the period of partial disability was the result of 
the 1958 event. 

To the complaint, the deputy commissioner filed a mo- 
tion for summary judgment in the court below. The em- 
ployer and carrier filed a cross motion for summary 
judgment. The District Court, upon review of the record, 
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sustained the deputy commissioner’s findings, granted his 
motion for summary judgment, and denied the similar 
motion of the employer and carrier. This appeal followed. 


THE COMPENSATION ORDER 


The compensation order complained of reads in perti- 
nent part as follows: 


FINDINGS OF FACT 


1. That on March 12, 1958, the claimant herein was 
in the employ of the employer above named, whose 
address is New York Avenue and Bladensburg Road, 
Northeast, Washington, District of Columbia; that 
the employer was subject to the provisions of an Act 
of Congress approved May 17, 1928, entitled “An 
Act to provide compensation for disability or death 
resulting for injury to employees in certain employ- 
ments in the District of Columbia, and for other pur- 
poses”; that the liability of the employer for compen- 
sation under the said Act was insured by the Globe 
Indemnity Company; 


2. That on the said day the claimant herein, while 
performing services for the employer as a truck me- 
chanic, sustained injury resulting in his disability 
when a transmission, weighing approximately 80 
pounds, fell from the engine and landed on his mid- 
chest area, causing him to experience a sharp pain 
in the mid-chest and down both arms, as a conse- 
quence of which he suffered trauma to the chest and 
heart resulting in coronary infarction, post-coronary 
syndrome with myocardial insufficiency and conges- 
tive heart failure and recurrent coronary infarction; 
that the injury arose out of and in the course of the 
employment; 

3. That written notice of the injury was not given 
to the employer within thirty days, but that the em- 
ployer had knowledge of the injury and has not been 
prejudiced by the lack of such written notice; 
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4. That the employer furnished the claimant with 
medical treatment and care, etc., in accordance with 
the provisions of Section 7(a) of the Act; 


5. That the average weekly earnings of the claimant 
herein at the time of the injury were $125; 


6. That as a result of the injury, the claimant was 
wholly disabled from March 15, 1958 to May 18, 1958, 
inclusive, and for such temporary total disability he 
is entitled to compensation at the maximum rate of 
$54 per week for 9-2/7 weeks in the sum of $501.48; 


7. That from May 19, 1958 to March 18, 1963, in- 
clusive, 252-1/7 weeks, as a further result of the 
injury, the claimant sustained a temporary partial 
disability; that during this period the claimant was 
favored by the employer in the assignment of light 
work; that the employer employed a helper to assist 
the claimant in heavy work; that during this period, 
as found above, the claimant experienced discomfort 
and pain in his chest; that the claimant’s average 
weekly wages during this period equalled or exceeded 
the average weekly wages he earned at the time of 
the injury, but such wages did not fairly and reason- 
ably represent his wage-earning capacity as dimin- 
ished by the injury; that for such temporary partial 
disability, the claimant is entitled to compensation 
under Section 8(e) of the Act; that having due re 
gard to the nature of the injury, the degree of physi- 
cal impairment, his usual employement and other 
factors which affected his capacity to earn wages in 
his disabled condition, the claimant’s wage earning 
capacity is, in the interest of justice, during the pe- 
riod as found above, fixed under Section 8(h) of the 
Act at $81.25 per week, based on a 35 percent tem- 
porary partial disability; that for such temporary 
partial disability, during the period as found above, 
he is entitled to compensation at the rate of $29.17 
per week (66-2/3 percent of $43.75, the difference 
between the average weekly wage of $125 and his 
reduced weekly earning capacity of $81.25) amount- 
ing to $7,355.01; 
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8, That beginning March 19, 1968, the claimant suf- 
fered recurrent temporary total disability and such 
temporary total disability is continuing; that accrued 
compensation for such temporary total disability for 
the period from March 19, 1963 to April 5, 1965, 
inclusive, a period of 107 weeks at the miximum rate 
of $54 per week, amounts to $5,778; that accrued 
compensation for temporary total, temporary partial 
and recurrent temporary total disability to April 5, 
1965, inclusive, amounts to $18,364.44; 


9. That the employer and the insurance carrier have 
paid to the claimant $9,954.58 as compensation. 


Upon the foregoing findings of fact, the Deputy Com- 
missioner makes the following 


AWARD 


That the employer, J. V. Vozzolo, Inc., Successor to 
James Vincent Vozzolo, now deceased, and the insur- 
ance carrier, Globe Indemnity Company, shall pay to 
the claimant herein compensation as follows: For 
temporary total and recurrent temporary total dis- 
ability, 116-2/7 weeks at the maximum rate of $54 
per week, from March 15, 1958 to May 8, 1958, and 
from March 19, 1968 to April 5, 1965, all dates in- 
elusive amounting to $6,279.43; and for temporary 
partial disability, 252-1/7 weeks, at the rate of 
$29.17 per week from May 19, 1958 to March 18, 
1963, inclusive, amounting to $7,355.01, or a total 
of $13,634.44. The employer and the insurance car- 
rier, having already paid compensation to the claim- 
ant in the amount of $9,954.58, shall pay forthwith 
the accrued balance of $3,679.86; and thereafter shall 
continue to pay compensation to the claimant for 
temporary total disability at the maximum rate of 
$54 per week, in biweekly installments, during the 
continuance of such disability, subject to the limita- 
tions of the Act or until further order of the Deputy 
Commissioner. 


The employer and the insurance carrier shall continue 
to furnish the claimant with such medical treatment, 
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hospitalization and care as the nature of the injury 
and the process of recovery may require. 


SUMMARY OF ARGUMENT 


The evidence in the record considered as a whole clearly 
supports the deputy commissioner’s findings as to the na- 
ture and extent of the disability sustained by claimant as 
the result of his admitted employment-related injury on 
March 12, 1958. Accordingly, the Court below correctly 
concluded by its decision that the findings of the deputy 
commissioner on the factual issues were to be accepted 
upon judicial review. O'Keeffe v. Smith, Hinchman & 
Grylls, 380 U.S. 359 (1965); O'Leary v. Brown-Pacific- 
Mazon, Inc., 340 U.S. 504 (1951); Phoenix Assurance 
Company v. Britton, 110 U.S. App. D.C. 118, 289 F.2d 
784 (1961); General Accident Fire & Life Assurance Cor- 
poration v. Britton, 103 U.S. App. D.C. 185, 255 F.2d 
544 (1958); Gooding v. Willard, 209 F.2d 918, 916 (2d 
Cir. 1954). 


ARGUMENT 


The record, considered as a whole, supports the deputy 
commissioner’s findings as to the nature and extent of 
claimant’s disability. 


(a) Scope of Review 


The standard for judicial review in cases arising under 
the Longshoremen’s Act has been carefully delineated by 
the Supreme Court. The restricted scope of this review 
has been said to be “sufficiently described by saying that 
the findings [of the deputy commissioner] are to be ac- 
cepted unless they are unsupported by substantial evidence 
on the record considered as a whole.” O’Leary v. Brown- 
Pacific-Maxon, Inc., 340 U.S. 504, 508 (1951). It is not 
necessary that the evidence “compelled” the inference ac- 
cepted by the deputy commissioner. Id. “(T]he scope of 
judicial review of that inference is sharply limited by the 
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. statutory provisions. If supported by evidence and 
not inconsistent with the law, the Deputy Commissioner’s 
inference ... is conclusive. No reviewing court can then 
set aside that inference because of a belief that the one 
chosen by the Deputy Commissioner is factually question- 
able.” Cardillo v. Liberty Mutual Insurance Co., 330 
U.S. 469, 477-478 (1947). And “[iJt is likewise imma- 
terial that the facts permit the drawing of diverse infer- 
ences. The Deputy Commissioner alone is charged with 
the duty of initially selecting the inference which seems 
most reasonable and his choice, if otherwise sustainable, 
may not be disturbed by a reviewing court.” bid., p. 478. 
Also see Del Vecchio v. Bowers, 296 U.S. 280 (19385) ; 
Voehl v. Indemnity Ins. Co., 288 U.S. 162 (1933). If the 
inferences drawn by the deputy commissioner are sup- 
ported by the evidence or if the holding reached by the 
deputy commissioner is not “irrational”, those inferences 
or that holding are to be sustained in judicial review. 
O'Keeffe v. Smith, Hinchman & Grylls, 380 U.S. 359 
(1965). And this “irrational” test has been applied so as 
to deny upsetting a deputy commissioner’s award based 
upon his interpretation of the statutory provisions of the 
compensation Act even on a fundamental matter of cover- 
age. Michigan Mutual Liability Co. v. Arrien, 344 F.2d 
640 (2d Cir. 1965), cert. denied, 382 U.S. 835. 

The principles enunciated above have been consistently 
recognized and applied by ihis Court in Longshoremen’s 
Act eases. Phoenix Assurance Company v. Britton, 110 
U.S. App. D.C. 118, 289 F.2d 784 (1961); General Acci- 
dent Fire & Life Assurance Corporation v. Britton, 103 
U.S. App. D.C. 135, 255 F.2d 544 (1958) ; Liberty Mutual 
Insurance Co. v. Britton, 100 U.S. App. D.C. 236, 243 F. 
2d 659 (1957); United States Fidelity & Guaranty Co. v. 
Britton, 88 U.S. App. D.C. 293, 188 F.2d 674 (1951); 
Hurley v. Lowe, 83 U.S. App. D.C. 123, 168 F.2d 553 
(1948), cert. denied, 334 U.S. 828; Groom v. Cardillo, 
73 App. D.C. 358, 119 F.2d 697 (1941). In short, the 
deputy commissioner’s compensation order, if supported 
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by substantial evidence, can only be set aside for an error 
of law. A review of the record here discloses that the 
deputy commissioner’s determinations were based upon 
such evidence. 


(b) The Evidence 


The record discloses that at the outset of the hearing 
on August 21, 1964, the deputy commissioner stated that 
“information in the file appears to indicate that the claim- 
ant, while employed as a mechanic on March 12, 1958, 
by James Vincent Vozzolo, New York Avenue and Blad- 
ensburg Road, Northeast, Washington, D.C., at an average 
weekly wage of $125, suffered injury resulting in his dis- 
ability when a transmission from an automobile fell on 
his chest as a consequence of which he suffered an acute 
anteroseptal myocardial infarct” (T.* 5, J. A. 4), and 
that the attorneys representing the parties agreed this was 
a correct statement of the occurrence of injury (T-. 7, 
J.A. 4). Claimant testified he had heard the foregoing 
statement of the deputy commissioner and that the recita- 
tion was substantially correct (T. 18-14, J.A. 6). Claim- 
ant also testified that in May, 1958, following his injury, 
he returned to work for the same employer doing only 
“(light work”; that he did no heavy lifting “on account 
of the doctors told me not to” (T. 14, J. A. 7); that he 
had a helper at that time, which he did not have prior 
to his injury, and that the helper did “all the heavy work 
like lifting, you know, and handling heavy gripping and 
stuff like that” (T. 14-15, J. A. 7); that the witness’ 
work was “just mostly light things” (Ti 15, ds A. 'T)5 
that from the time he returned to work in May 1958 
until March of 1963, he would have discomfort in his 
chest if he walked too far or did “anything like that”; 
“that [t]hen I’d get shortness of breath, something of that 
kind” (T. 15-16, J. A. 7); that between those dates he 
was taking medication and was under the care of Dr. 


17. refers to the typewritten transcript of the proceedings before 
the deputy commissioner. 
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Montgomery, who told him to limit his activities and to 
do no heavy work (T. 16, J. A. 7); that his employer 
gave him a helper to do the strenuous or heavy work (T. 
16-17, 50-51, 117-118, J. A. 8); that on March 18, 1963, 
the witness had stopped work because of “chest discom- 
fort” (T. 25-26, J. A. 8); that he was admitted to the 
hospital on March 21, 1963, where he remained until April 
18, 1963 (T. 26-27, J. A. 9); that after he got out of the 
hospital he continued under the care of Dr. Minchin, who 
told claimant “[ajbsolutely not” to go back to work (T. 
27-28, J. A. 9); that he has not done any work at all 
since leaving the hospital in 1963 (T. 28, J. A. 9); that 
he moved to Florida cn March 4, 1964 “on account of the 
heart condition and this arthritis problem I have. The 
doctor kept telling me down there it would be better for 
the heart and warm, it would help me” (T. 29, J. A. 10); 
that thereafter he had been in the hospital in Florida from 
April 10 to April 20, 1964 (T. 30, J. A. 10); that he has 
been under the care of Dr. Irwin Leider (a cardiologist) 
all the time he has been in Florida (T. 31; Claimant’s 
Exhibit 1, J. A. 10); that he is unable to work; that he 
“ean walk a couple of blocks, I guess, and then I get short- 
ness of breath” (T. 33, J. A. 10); that after walking a 
couple of blocks he has to sit down and rest “to get my- 
self back to normal” because he gets tired; that he does 
little repair jobs around the house “just more or less 
piddle, you know, little odds and ends” at which he can 
work only “maybe an hour or something like that”; that 
“lots of times” he gets “exhausted” after such attempts 
and has to sit or lie down; that this is all in accordance 
with the doctor’s instructions (T. 34, J. A. 10-11); that 
he is daily taking three different types of medicine pre- 
scribed by Dr. Leider (T. 35, J. A. 11); that as to his 
ability to do things, the witness “can’t do too much,” and 
this “condition is pretty much well the same” as it was 
in the Fall (of 1963) before he went to Florida (T. 35- 
36, J. A. 11); that on “(lots of days I stay in bed all 
day long” for rest “because of this fluid business. You 
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see, if I get up and walk too far, why, then my ankles 
swell and my stomach will swell” which is “from the 
heart” condition (T. 37-38, J. A. 12). 

The record further discloses that Dr. Bernard J. Walsh, 
a specialist in cardiology called by claimant (T. 148, J. A. 
12), testified that he had first examined claimant on No- 
vember 5, 1958, at which time he gave a history showing 
that on March 12, 1958, while lying under a truck remov- 
ing a transmission (estimated to weigh 80 pounds), the 
transmission slipped and landed on his mid-chest area; 
that as claimant raised the transmission off his chest, a 
peculiar sharp pain appeared in the mid-chest and in both 
arms; that claimant said he lay on the floor under the 
truck until the pain eased, and then got out and stood up 
for about 20 minutes until the pain eased further; that 
the pain finally subsided to a degree that it bothered 
claimant very little; that claimant said he resumed his 
work but that for the next three days he was annoyed by 
recurrences of mid-chest and bilateral arm pain; that on 
March 15, 1958, while visiting in Virginia, claimant had 
said he was taken with a very severe and persistent mid- 
chest pain, was seen by a local doctor, and hospitalized in 
Richmond, Virginia, where a diagnosis of acute myocard- 
jal infarction was made; that claimant remained in the 
hospital until April 6, 1958, resumed activity slowly there- 
after, and returned to work in May, 1958 (T. 149-150, 
J. A. 12-13) ; that an electrocardiogram taken in the wit- 
ness’ office on November 5, 1958 “showed evidence of an 
old anteroseptal myocardial infarct”; that the witness had 
reviewed earlier electrocardiograms taken of claimant on 
March 15 and 17, 1958, at the time of his hospitalization 
in Richmond (T. 151, J. A. 18); that these records “left 
no doubt that he had a recent anteroseptal myocardial 
infarct at the time that those cardiograms were taken” 
(T, 151-152, J.A. 14); that “[s]ince the first symptom 
that was clear-cut and definite due to heart injury oc- 
curred at the time [claimant] was engaged in his regular 
work and engaged in a very strenuous act”, it was the 
witness’ opinion that “the incident of the fall of the trans- 
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mission on [claimant’s] chest and the act of lifting it of 
his chest on [March 12, 1958] started, produced the origi- 
nal injury to his heart” (T. 152, J. A. 14); that since 
claimant had experienced this myocardial infarct, “he was 
a candidate therefore for further myocardial infarction, 
particularly at a time when he would do something very 
strenuous”; that, consequently, the witness’ advice to 
claimant was (on November 5, 1958) that “he not do very 
strenuous acts” (T. 153, J. A. 14) ; that at the time of this 
examination the witness was of the opinion that claimant 
had a disability of 25% of the body as a whole, “perhaps 
... higher” (T. 153-154, J. A. 14-15); that the witness 
next saw claimant on June 19, 1963 when he gave a his- 
tory of having stopped work on March 18, 1968, and of 
being admitted to the hospital on March 21, 1963, with 
discharge therefrom on April 18, 1963; that the claimant 
stated that he had not returned to work since that dis- 
charge from the hospital (T. 155, J. A. 15); that the wit- 
ness’ examination of claimant on June 19, 1963 (T. 156, 
J.A. 16) had disclosed that “[w]hile his cardiac rhythm 
was regular, there was a distinct ventricular diastolic 
gallop, best heard at the cardiac apex” (T. 157, J. A. 16) ; 
that fluoroscopic examination “showed at least slight en- 
largement of the heart, particularly of the left ventricle”; 
that there was a “definite change as compared with the 
[witness’] fluoroscopic study [made] . . . on November 5, 
1958”; and that the electrocardiogram of June 19, 1963 
“was altered from that taken on November 5, 1958, in 
that now it showed abnormal Q waves in B-1, B-5 and 
B-6 not previously present”; that the witness’ review of 
the records concerning claimant’s hospital admission in 
March, 1963 “revealed beyond a doubt that [claimant] had 
developed an acute anterolateral infarct at the time of 
this admission” to the hospital on March 21, 1963 (T. 157, 
J. A. 16) ; that the “most impressive finding” at the time 
of the examination on June 19, 1963 “was the presence of 
his ventricular diastolic gallop” (T. 158, J. A. 17) ; which 
“indicated that following this second myocardial infarct 
he had suffered now really a serious dysfunction of the 
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heart muscle as a result of further myocardial injury”; 
that claimant’s prognosis “was probably going to be an 
unhappy one... in the not too very distant future”; that 
“because of the presence of [claimant’s] ventricular dia- 
stolie gallop,” the witness considered him to be “totally 
disabled” at the time of the June 19, 1963 examination 
(T. 159, J. A. 17); that the witness again saw claimant 
on August 31, 1964; that claimant gave a history that, 
beginning in November, 1963, he had been “increasingly 
short of breath,” and “had swelling of his feet and legs”; 
that in April 1964, he had been hospitalized in Florida 
because of shortness of breath and swelling of his feet, 
legs and abdomen; that claimant said he “was taking 
Digitalis, a thiozide diuretic, potassium chloride, and . . . 
was getting injections of a mercurial diuretic once 2 
week” (T. 161, J. A. 17-18); that the witness’ examina- 
tion of claimant on August 31, 1964 disclosed “he was in 
a fair amount of congestive heart failure as marked by a 
well-marked ventricular diastolic gallop, which I first de 
seribed when I saw him in June of 1963”; that this gallop 
“was even more evident in August of 1964”; that at the 
time of the latter examination claimant “was in a rather 
considerable degree of congestive heart failure” (T. 162, 
J. A. 18); that the witness would attribute claimant’s 
present cardiac status to “having had the two myocardial 
infarcts”; that the congestive heart failure “[p]resumably 
_.. would not have occurred if [claimant] hadn’t had the 
first” infarct in 1958; that although the failure might 
have occurred only after the later infarct, it likely occurred 
as the result of both; that consequently, claimant now has 
a poorly functioning heart—“hopelessly so”; and that 
claimant is now “confined to a bed-chair program” “(flor 
the rest of his life, which, unfortunately, won’t be very 
long” because of this heart condition (T. 163-164, J. A. 
18-19) 2 


2 Asa matter of fact, claimant died on June 6, 1965, less than two 
months after issuance of the compensation order. 
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Appellants introduced the testimony of Dr. Kelvin Min- 
chin who had treated claimant on March 12, 1963, and 
who found myocardial insufficiency (T, 190-191, J. A. 19- 
20). The witness testified that he had another visit on 
March 18, 1963, from claimant (TT. 193-194, J. A. 20) who 
described having had chest pains “ever since his first 
heart attack” (in 1958) (T. 196, J. A. 20); that the last 
time the witness saw claimant was on March 1, 1964; that 
an electrocardiogram taken by the witness on claimant’s 
March 12, 1963, visit “showed an old anterior myocardial” 
infarction (T. 203-204, J. A. 20); that on March 21 
(1963) there was a change in claimant’s condition requir- 
ing hopitalization (T. 205, J. A. 20) as the result of an- 
other myocardial infarct suffered immediately prior to his 
hospital admission then (T. 206, J. A. 20); that the diag- 
nosis before this admission had been “coronary insuf- 
ficiency”; that during hospitalization it was “myocardial 
infarction, with congestive heart failure”; that the final 
diagnosis is “post-coronary syndrome, with myocardial in- 


sufficiency and incipient congestive heart failure” (T. 207, 
J. A. 21); that this condition could have been due to 
“some scar tissue formed there [in the arteries of the 
heart] from his previous injury, previous heart attack” 
back in 1958 (T. 208, J. A. 21). 


(c) Discussion 


The deputy commissioner’s sole task in the instant case 
was to decide from the evidence in the record as a whole 
the nature and extent of claimant’s disability and its re- 
lationship to the admitted employment injury of March 
12, 1958. It was entirely within the province of the depu- 
ty commissioner, as the trier of the facts, to determine 
the credibility of witnesses; he could disbelieve any part 
or all of the evidence presented according to his judgment 
of its truthfulness and reliability: Kwasizur v. Cardillo, 
175 F.2d 235 (3rd Cir. 1949), cert. denied, 338 U.S. 880; 
Gooding v. Willard, 209 F.2d 918 (2d Cir. 1954) ; Wilson 
& Co. v. Locke, 50 F.2d 81 (2d Cir. 1931) ; Hudnell v. 
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O’Hearne, 99 F. Supp. 954 (Md. 1951) ; John W. McGrath 
Corp. v. Hughes, 289 F.2d 403 (2d Cir. 1961) ; Associated 
General Contractors v. Cardillo, 70 App. D.C. 308, 106 
F.2d 287 (1939). 

The rule as to acceptance upon judicial review of the 
deputy commissioner’s evaluation of the credibility of 
witnesses applies also to medical witnesses: Todd Ship- 
yards Corp. v. Donovan, 300 F.2d 741 (5th Cir. 1962) ; 
John W. McGrath Corp. v. Hughes, 289 F.2d 408 (2d Cir. 
1961) ; Gooding v. Willard, 209 F.2d 913 (2d Cir. 1954). 
With respect to any conflict in the medical testimony of- 
fered by the parties, a deputy commissioner is not bound 
to accept the opinion or theory of any particular medical 
examiner. He may rely upon his own observation and 
judgment in conjunction with the evidence: Todd Ship- 
yards Corp. v. Donovan, supra, 300 F. 2d 741 (5th Cir. 
1962); Hampton Roads Stevedoring Corp. v. O’Hearne, 
184 F.2d 76 (4th Cir. 1958); Crescent Wharf ¢& Ware- 
house Co. v. Cyr, 200 F. 2d 633 (9th Cir. 1952); Con- 
tractors PNAB v. Pillsbury, 150 F.2d 310 (9th Cir. 
1945) ; Baltimore & O. R. Co. v. Clark, 56 F.2d 212 (Md. 
1932) ; Jarka Corporation of Philadelphia v. Norton, 56 
F.2d 287 (Pa. 1930) ; Liberty Stevedoring Co. v. Cardillo, 
18 F. Supp. 729 (N. Y. 1937) ; Zurich General Accident & 
Liability Ins. Co., Ltd. v. Marshall, 42 F.2d 1010 (Wash. 
1930) ; Ryan Stevedoring Co. v. Norton, 50 F. Supp. 221 
(Pa. 1943); Liberty Mutual Ins. Co. v. Marshall, 57 F. 
Supp. 177 (Wash. 1944), afd, 151 F.2d 1007 (9th Cir. 
1945) ; Marine Operators v. Barnhouse, 61 F. Supp. 572 
(Ill. 1944): ef. Sentilles v. Inter-Caribbean Shipping 
Corp., 361 U.S. 107 (1959). 

It is readily apparent from the evidence outlined here- 
inbefore that the deputy commissioner in the instant case 
had ample warrant in the record for his determinations 
regarding the nature and extent of the disability sus- 
tained by claimant as the result of the admitted employ- 
ment injury of March 12, 1958. 

The judicial function thus is not for the Court to decide 
the case for itself, as we have seen, but, instead, merely 
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to determine whether there is substantial evidence in the 
record that will support the decision reached by the depu- 
ty commissioner. Hurley v. Lowe, 83 U.S. App. D.C. 128, 
168 F.2d 553 (1948), cert. denied, 334 U.S. 828; Groom 
v. Cardillo, 73 App. D.C. 358, 119 F.2d 697 (1941) ; Wolf 
v. Britton, 117 U.S. App. D.C. 209, 328 F.2d 181 (1964). 
Certainly, it cannot be said that on the record as a whole 
the deputy commissioner in the instant case was “com- 
pelled” to reach a conclusion contrary to the one he made, 
O’Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504 
(1951) ; that his conclusion was “contrary to law”, Car- 
dillo v. Liberty Mutual Ins. Co., 380 U.S. 469 (1947) ; nor 
that his holding was “irrational”, O’Keeffe v. Smith, 
Hinchman & Grylls, 880 U.S. 359 (1965). 

In their complaint filed in the Court below, appellants 
stated, inter alia, that “[a]t all times the plaintiffs herein 
resisted the claim for compensation benefits resulting 
from the alleged accidental injury of March 12, 1958, on 
the following grounds: 1. The employee did not sustain a 
compensable injury on March 12, 1958.” (J. A. 24). This 
allegation is made belatedly and in spite of the fact that 
appellants had already voluntarily paid claimant compen- 
sation benefits totalling $9,954.58 for disability resulting 
from the accident of March 12, 1958. Appellants now con- 
cede before this Court, however, “that some residual dis- 
ability followed the first injury” of March 12, 1958, and 
now described by appellants as a “compensable cardiac in- 
jury” (Appellants’ Brief, page 4). “This”, they say, 
“eombined with the second injury [infarct in 1963] might 
very well have produced a total disability” (Appellants’ 
Brief, page 8). In effect, this is exactly what the deputy 
commissioner found. In other words, it was the deputy 
Commissioner’s determination that from the record evi- 
dence it appeared to him that claimant had sustained an 
employment-related cardiac injury on March 12, 1958, 
(which resulted in temporary total disability followed by 
a period of temporary partial disability) and this, in 
turn, was followed by a recurrent temporary total disabil- 
ity beginning March 19, 1963. The rationale of the depu- 


16 


ty commissioner’s finding was that the latest and current 
period of total disability, beginning in March, 1963, was 
attributable to the employment cause of claimant’s car- 
diac injury sustained on March 12, 1958. 

The sole thrust of appellants’ argument before this 
Court is directed to the finding of the deputy commis- 
sioner that claimant’s present total disability commencing 
with March 19, 1963 (which appellants admit did exist as 
of that date) resulted from the injury of March 12, 1958. 
Appellants assert, in effect, that it is not supported by 
substantial evidence. Their liability, they maintain, 
should have been limited to partial disability, despite the 
fact that the evidence of record disclosed the second car- 
diac condition to have emanated from the earlier employ- 
ment incident and despite the fact that they concede 
claimant’s condition as a result of the combined cardiac 
conditions is totally disabling. In short, they dispute the 
evidence of record (and the deputy commissioner’s finding 
predicated thereon) which showed the causal relationship 
of the second incident to the employment accident in 1958. 
As already seen, however, from a review of the record 
there is substantial evidence to support the deputy com- 
missioner’s finding of a causal connection between the 
two. Accordingly, there was warrant for the deputy com- 
missioner’s finding to the effect that from the testimony of 
the medical experts the later infarct was but episodic in 
the entire course of consequences flowing from the em- 
ployment trauma. 

In addition, it should be remembered that courts, in- 
cluding this Court, have uniformly held that workmen’s 
compensation laws are to be construed liberally in favor 
of injured employees and their dependents. Phoenix As- 
surance Company of New York v. Britton, 110 U.S. App. 
D.C. 118, 289 F.2d 784 (1961) ; Maryland Casualty Co. v. 
Cardillo, 71 App. D.C. 160, 107 F.2d 959 (1940) ; Asso- 
ciated General Contractors v. Cardillo, 70 App. D.C. 303, 
106 F.2d 327 (1939); Voris v. Eikel, 346 U.S. 328 
(1953) ; Baltimore & Philadelphia Steamboat Co. v. Nor- 
ton, 284 U.S. 408 (1932) ; Pillsbury v. United Engineer- 
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ing Co., 342 U.S. 197 (1952); Southern Pacific Co. v. 
Sheppeard, 112 F.2d 147 (5th Cir. 1940) ; DeWald v. Bal- 
timore & O. R. Co., 71 F.2d 810 (4th Cir. 1934), cert. de- 
nied 293 U.S. 581. It has also been held that doubts 
should be resolved in favor of the employee or his depend- 
ent family. Robinson v. Bradsaw, 92 U.S. App. D.C. 216, 
206 F.2d 485 (1958), cert. denied, 346 U.S. 899; Travel- 
ers Insurance Company v. Donovan, 95 U.S. App. D.C. 
331, 221 F.2d 886 (1955); Phoenix Assurance Company 
of New York v. Britton, supra, And this principle has 
been applied in this Circuit not only to issues of law, but 
also to issues of fact. Friend v. Britton, 95 U.S. App. 
D.C. 189, 220 F.2d 820 (1955) ; London Guarantee & Ac- 
cident Co. v. Hoage, 64 App. D.C. 105, 75 F.2d 236 
(1934) ; Hancock v. Einbinder, 114 U.S. App. D.C. 67, 
310 F.2d 872 (1962) ; Vinson v. Einbinder, 113 U.S. App. 
D.C. 246, 307 F.2d 387 (1962). 

This liberality principle comports with the specific pro- 
vision in Section 20 of the Longshoremen’s Act, 33 U.S.C. 
920, that it “shall be presumed, in the absence of substan- 
tial evidence to the contrary that the claim comes within 
the provisions of this Act.” Applying these principles, of 
construction and statutory language, it is clear that the 
order is not “forbidden by the law”, Cardillo v. Liberty 
Mutual Insurance Co., 330 U.S. 469, 478 (1947), nor “ir- 
rational”, O’Keeffe v. Smith, Hinchman & Grylls, 380 
U.S. 359, 363 (1965). 
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CONCLUSION 


In view of the above, it is the respectful submission of 
the appellee deputy commissioner that the compensation 
order complained of is in accordance with law, and that 
the judgment of the court below sustaining it was proper 
and should be affirmed. 
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